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Good morning, everyone:

As is customary, my comments today are provided in my official capacity as Director of the Office of
Municipal Securities, but do not necessarily reflect the views of the Commission, the Commissioners,
or members of the staff.

I want to start by thanking the California Debt and Investment Advisory Commission (“CDIAC”) for
inviting me to speak here today. I also want to thank all the panelists and moderators for their time
and effort and to everyone involved with putting together this incredibly important program on
municipal debt essentials. I started my public finance career in California and consulted the CDIAC
debt primer constantly to learn about how debt offerings work in California. And throughout my
career, but especially lately, CDIAC educational offerings have been invaluable to me and other
municipal market participants as they address the most timely and meaningful topics in the market.
We are lucky to have such a great resource here in California.

I also want to thank all of you for attending this program. As government officers, you play a crucial
role in the municipal securities market and are in the unique position of being able to influence the
practices of the various professionals that you may choose to hire when issuing bonds. As such, it is
also important that you understand the federal protections that exist to help ensure that some of
those professionals you may hire fulfill their regulatory duties, including fair dealing and acting in
your best interests, particularly when it comes to advising you on big picture decisions such as when
and how much to borrow, method of sale and the amount of interest you have to pay on your bonds.

When doing a deal, you may find yourself employing the services of a municipal advisor, various
other legal counsel and advisors, and an underwriter. Today, I will be focusing on the duties of
municipal advisors but will also touch briefly on the duties of underwriters. For those who may be
unfamiliar, a municipal advisor - sometimes imprecisely referred to as a financial advisor - is often
engaged by the borrower/issuer (i.e., you) to provide advisory services as to municipal financial
products and issuance of municipal securities, and the structuring of such transactions.[1]
Currently, there are over 400 registered municipal advisors, ranging from large firms with national
coverage to sole proprietorships.[2] An underwriter is typically a firm, or one of a group of firms,
that purchase securities from the issuer and then offer them to investors.[3]

1. the Municipal Advisor Rule and Accompanying Protections
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Keeping track of the different categories of regulated entities and corresponding regulators can be
confusing, so let me start with a brief explanation of who the regulators are and the types of entities
that they regulate. Municipal advisors are primarily regulated by the Securities and Exchange
Commission (SEC). The SEC also regulates broker-dealers and regulates municipal issuers with
respect to disclosure through the operation of the antifraud provisions.[4] In 2010, Section 975 of
the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank) amended Section
15B of the Securities Exchange Act of 1934 (Exchange Act) to add a new requirement that
“municipal advisors” register with the SEC.[5] In 2013, the SEC approved what is known as the
Municipal Advisor Rule and it has been effective since 2014.[6] The Municipal Advisor Rule
establishes a registration regime for professionals who engage in municipal advisory activities[7]
and, among other things, provides that municipal advisors and any person associated with such
municipal advisor are deemed to have a fiduciary duty to any municipal entity for whom such
municipal advisor acts as a municipal advisor.[8]

The Municipal Securities Rulemaking Board (MSRB) (a self-regulatory organization) was established
by Congress in 1975 and charged with a mandate to protect investors, municipal entities, obligated
persons, and the public interest.[9] Congress initially authorized the MSRB to regulate the activities
of broker-dealers and banks that buy, sell, and underwrite municipal securities.[10] In 2010,
Congress expanded the MSRB’s authority to include the regulation of municipal advisors.[11] The
MSRB does not regulate municipal entities, including issuers of municipal securities.[12] The MSRB
is overseen by Congress and the SEC, and MSRB rules generally must be approved by the SEC
before becoming effective.[13] The MSRB does not carry out the enforcement of its rules or conduct
compliance examinations.[14] Instead, the SEC and the Financial Industry Regulatory Authority
(FINRA) share responsibility for enforcement and compliance examinations.[15]

But back to the Municipal Advisor Rule which, for me, is first and foremost a consumer protection
rule, with the consumers being all of you who utilize the services of a municipal advisor. For
example, the Municipal Advisor Rule requires any firm that engages in municipal advisory activities
to file an initial registration with the SEC to disclose information such as the firm’s direct and
indirect ownership, other business activities, and any prior regulatory or criminal actions.[16] Each
municipal advisory firm must also file an annual update that includes any changes to any previously
filed information.[17] Additionally, the municipal advisory firm must also file a form for each person
associated with the firm who is engaged in municipal advisory activities which discloses information
on that person’s education and employment history as well as information on any criminal or
regulatory actions, investigations, terminations, and customer complaints.[18] These important
disclosures are publicly available on the SEC’s EDGAR website,[19] and I encourage all of you to
consult that site as you interact with different municipal advisors throughout your business. We
continue to see a concerning number of unregistered entities engaging in what appears to be
municipal advisory activity[20] and urge you to confirm that any professional providing municipal
advisory services to you is properly registered. If you believe someone is not properly registered,
please consider submitting a tip on the SEC’s website at https://www.sec.gov/submit-tip--
r-complaint or reaching out to the Office of Municipal Securities at munis@sec.gov.

Accordingly, you should also be aware of the robust rules in place that municipal advisors must
adhere to when providing municipal advisory services to their municipal entity clients. For example,
municipal advisors are required to follow certain standards of conduct when engaging with their
municipal entity clients.[21] The Exchange Act establishes standards of conduct for municipal
advisors engaging in municipal advisory activity.[22] MSRB Rule G-42 also articulates standards of
conduct for municipal advisors engaging in municipal advisory activities.[23] When performing
municipal advisory activities for a municipal entity client or an obligated person client, a municipal
advisor must act in accordance with a duty of care.[24] A municipal advisor acting with a duty of



care must, among other things:

- Possess the degree of knowledge and expertise needed to provide a client informed advice;

- Make a reasonable inquiry as to the facts that are relevant to a client’s determination as to
whether to proceed with a course of action, such as the issuance of securities;

- Make a reasonable inquiry as to the facts that form the basis for any advice the municipal advisor
provides to a client; and

- Have a reasonable basis for any advice provided to a client.[25]

Additionally, and very importantly, municipal advisors to a municipal entity client are also subject to
a duty of loyalty.[26] The duty of loyalty requires a municipal advisor to deal honestly and with the
utmost good faith and act in its municipal client’s best interests without regard to the financial or
other interests of the municipal advisor.[27]

Municipal advisors are also required to disclose material conflicts of interest to their clients, and
those disclosures are some of the most important protections issuers have in evaluating whether
their municipal advisor is acting in the client’s best interest.[28] Rule G-42 requires a municipal
advisor to make a full and fair disclosure, in writing, of all material conflicts of interest and all legal
and disciplinary events that are material to a client’s evaluation of a municipal advisor or the
integrity of its management and advisory personnel.[29] These disclosures must be provided to the
municipal client by the municipal advisor prior to or upon engaging in municipal advisory activities
for the municipal client or on the municipal client’s behalf.[30]

Municipal advisors are also required to document their municipal advisory relationship with their
municipal clients in writing, and the documentation must be dated and delivered to the municipal
client prior to, upon, or promptly after the municipal client and the municipal advisor establish their
municipal advisory relationship.[31] This also helps ensure that both the municipal issuer client and
the municipal advisor have clear expectations about the activities to be performed by the municipal
advisor.

2. The Municipal Advisor Rule and Key Decisions in the Issuance Process

The protections just discussed apply to all of the advice provided to you by a municipal advisor. But,
I wanted to discuss how these protections work in the context of several key points in the issuance
process. First, these protections apply to advice given as to whether to proceed with a bond
issuance.[32] In many instances, but particularly in the case of a refunding, one of the first decisions
you would have to make is whether it is even necessary or advisable to do the deal. Many times, your
municipal advisor (as well as other professionals) will have an inherent conflict of interest because
they will only get paid if a deal is done, thus giving them an incentive to recommend borrowing. The
SEC recently brought an action against a municipal advisor for recommending a borrowing when the
municipal entity had sufficient reserves to cash fund a project.[33] In that case the recommendation
to borrow was based on an analysis that led to inaccurate conclusions regarding the relative costs of
different options.[34] Commentators have also raised question about the economics of taxable
advance refundings and tenders that take the place of traditional refundings.[35] Particularly when
the idea to borrow money or refund bonds is not your own, your municipal advisor or underwriter
should be presenting you with recommendations that are not based on materially inaccurate or
incomplete information.[36] This analysis could include items such as a cost analysis of different
funding options.

Another major decision you will face is whether to do a competitive or negotiated sale.[37] A
competitive sale occurs when multiple underwriters compete by submitting purchase bids consisting
of coupons, yields, and the underwriter’s discount, with the issuer generally selecting the



underwriter with the lowest true cost.[38] By contrast, in a negotiated sale, the issuer selects the
underwriter at the outset of the financing, well in advance of the sale of the bonds, usually after an
RFP process.[39] Numerous studies[40] suggest that competitive sales are more efficient for the
issuer in the majority of transactions. In the last few decades, however, the majority of deals have
been negotiated sales.[41] From 2018 through 2022, 46.4% of deals nationwide (representing 26.8%
of total par value) were competitive sales.[42] In California, during that same period, the number
was even lower: a mere 12.8% of deals were competitive sales.[43] By contrast, in New York, 84.5%
of deals during that period were competitive sales.[44] Given that independent research suggests
that competitive sales are more efficient with a lower true interest cost (TIC) for the borrower in the
majority of transactions,[45] I am concerned about the number of municipal entities still choosing to
do negotiated sales and question whether this may be due to municipal entities not being given
enough information to make the best decision for themselves on what method sale to utilize. I am
not the only one concerned about this issue; just last year the State of California Treasurer’s Office
gave a presentation to the California Society of Municipal Finance Officers to offer a “fresh look” at
competitive sales.[46]

There are a few possible reasons why negotiated sales remain the dominant method of sale despite
evidence that competitive sales may result in interest cost savings for issuers in a large number of
cases.

The first is that municipal entities are accustomed to doing negotiated sales and are hesitant to stray
from their past, established practice.[47] It is just a matter of habit. However, one recent paper from
the Chief Economist of the MSRB affirmed that negotiated offerings tend to trade at higher prices
than competitive offerings in the secondary market,[48] which suggests that issuers could get lower
interest rates on their debt with a competitive sale, depending on the particular facts and
circumstances. Given that, I urge you all to not fall into the trap of choosing one method of sale
simply because that is the way things have always been done at the expense of the potential interest
savings that could be achieved by evaluating your options each time you go to market. To be clear,
there is nothing preventing a municipal entity from continuing to prefer negotiated sales. We
recognize that issuers may have policy reasons to prefer a negotiated sale, and negotiated sales may
continue to be preferable in certain circumstances.[49]

The second possible reason why negotiated sales remain the dominant method of sale is that
municipal advisors are failing to even raise with issuers the possibility of a competitive sale. As I
mentioned earlier, municipal advisors who provide advice on the issuance of bonds have a fiduciary
duty to their clients. But, given the continued prevalence of negotiated sales,[50] it is important to
remind municipal advisors of how that duty is implicated when they are providing advice on the
method of sale. Municipal advisors should carefully evaluate the sufficiency of the information they
provide to issuers before issuers make a choice about what method of sale to use. A municipal
advisor may claim that a deal comes to them where this decision is already made, but a non-binding
agreement to do a negotiated sale does not absolve a municipal advisor of its fiduciary duty to
explore and present alternatives to you.[51] You may worry that municipal advisors will take
advantage of this obligation as an excuse to prepare extra, unnecessary reports and run up costs.
But remember that it is you - the issuer - who remains in control of the municipal advisor
relationship and the bond issuance process. Our goal is simply to make sure that your municipal
advisor fulfills its duties to you in the context of that relationship.

In sum, when I see the continued prevalence of negotiated sales, I ask myself whether the
appropriate gatekeepers (i.e., municipal advisors) are fulfilling their responsibilities. None of these
responsibilities are new. Dodd-Frank[52] was passed almost 13 years ago, the MSRB Rule G-42
standards of conduct are from 2016, and the Municipal Advisor Rule was adopted 10 years ago.[53]



In addition to the two major issues raised above, we will continue to focus on price movement and
trading immediately after issuance in negotiated sales and remind municipal advisors and
underwriters of their regulatory responsibilities with respect to pricing. This could include
comparing the results of negotiated sales not only to other comparable negotiated sales but also to
comparable competitive sales. For municipal advisors these responsibilities could also include
appropriate responses to oversubscription rates during pricing as well as monitoring post-issuance
sales activity.[54] We are not the only ones monitoring price movement and trading; the Chief
Economist of the MSRB recently looked at data from January 2019-December 2021 and found that
the median trade spread for offerings that trade in the first 30 days post-issuance is -1 basis points
for competitive offerings but 11.4 basis points for negotiated offerings.[55] This could reflect that
the negotiated sale resulted in a higher than necessary cost of borrowing for the issuer. We
encourage you to remain vigilant against decision inertia, and especially to ask questions of your
municipal advisor about the major decisions you will make during the issuance process, and know
the protections available under the Municipal Advisor Rule.

Again, thank you again to the staff at CDIAC and our municipal market participants for putting this
seminar together and thank you for attending.

Lastly, I invite you to visit OMS’s (sec.gov/municipal), MSRB’s, and FINRA’s websites for regulatory
and compliance information and helpful updates. Our website in particular contains a host of
information and guidance on the Municipal Advisor Rule, and frequently updates its information for
market participants. My hope is that you will consult those resources now and throughout your
careers to understand the protections afforded to your municipal entities. Our Office also runs a help
line and email inbox which can be found on our website. If you ever have any questions at all, please
don’t hesitate to call or email our Office.
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