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IRS Releases Updated Safe Harbors For Management
Contracts In Tax-Exempt Bond-Financed Projects: Thompson
Coburn
On August 22, 2016, the Internal Revenue Service released Revenue Procedure 2016-44. The
purpose of this revenue procedure is to provide revised and broader “safe harbors” under which
certain private management contracts will not result in private business use of projects that were
financed with the proceeds of tax-exempt governmental or qualified 501(c)(3) bonds.

Potentially impacted issuers and conduit borrowers include governmental and nonprofit healthcare,
higher educational and other entities. Market participants have expressed the belief that the more
flexible safe harbor provisions may also help facilitate the structuring of public-private partnership
(P3) transactions.

The revised safe harbors set forth in the revenue procedure build upon the existing safe harbors
originally set forth in Revenue Procedure 97-13, which were in turn modified by Revenue Procedure
2001-39, and amplified by Notice 2014-67. The existing guidance sets forth conditions under which a
management contract does not result in private business use, which conditions include constraints
on net profits arrangements, the permitted term of the management contract, the types of
compensation provided under the arrangement, and the relationship between the parties. Under
such existing guidance, the extent to which the compensation to the private party is a fixed amount
is key, in that the greater the percentage of fixed compensation, the longer the term of the
management contract is permitted to be. Notice 2014-67 provided additional flexibility within the
safe harbors by allowing a broader range of variable compensation arrangements for shorter-term
(i.e., up to five year) management contracts.

Continue reading.
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